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DETAILED ACTION 



1. 



Claims 1-21 are pending. 



Oath/Declaration 



2. 



The corrected Application Data Sheet submitted on 1 1/12/2008 is duly noted. 



Response to Amendments/Arguments 



3. Applicant's arguments filed 04/20/2009 have been fully considered but they are not 
persuasive for the 103 rejection made but persuasive for the double patenting rejection. 

Regarding argument the combination of Lundkvist and Fletcher fail to disclose "providing a 
measure of processing time in a response from a target node to a source node", as claimed in 
claims 1, 9, and 15, argument is not persuasive because, as the examiner cited, on col. 18 lines 
28-44, Fletcher et al. discloses determining the proximity of the target node based on a 
communication time that depends upon a difference between the measure of query-response time 
and the measure of processing time using time-stamps included the response data message. The 
time-stamps are measure of processing time (see col. 18 lines 13-17 of Fletcher et al.) that 
discloses " time-stamps provide an accurate measure of when the data packets are transmitted and 
received " by each of the computer systems. The measure of when the data packets are 
transmitted and received is interpreted as a measure of processing time. These time-stamps are 
applied on request data packet 390 and response data packet 395 and the time-stamps are used as 
the basis for generating performance statistics (see Fletcher et al. col. 10 lines 42-48, col. 14 lines 
51-56, and col. 10 lines 59-62). Fletcher et al., (on figs. 3 and 8), discloses the client computer 
system 300, server computer system 350, request data packet 390 and response data packets 395 
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and the request and response data packets are exchanged between the client and server computer 

systems. Fletcher et al, on col. 10 lines 42-46 and col. 15 lines 5-6, further discloses each 

response data packet 395 comprising time-stamp. Fletcher et al., on col. 9 lines 7-12, also teaches 

that the response packet 295 is generated, by server computer system, based on the request 

packet 290 from the requester (client computer system). Therefore providing a measure of 

processing time in a response from a target node to a source node is taught by Fletcher et al. 

• Regarding argument: 

"The Office acknowledges that Lundkvist fails to disclose providing a measure of 
processing time in a response from a target node to a source node relies on Fletcher for 
this teaching. The Office action asserts that Fletch discloses this feature at column 18, 
lines 28-44. The applicant respectfully disagrees with this assertion. At the cited text, 
Fletcher states: 

"With reference now to FIG. 1 1, and also to FIG. 3, an example illustrating 
the application of one embodiment of the present invention to request and 
response data packets is provided. With reference to step 1 105, in this 
embodiment the network manager defines recognition characteristics 505 
(FIG. 5) for client computer system 300 and for server computer system 350 
as previously described. In steps 1110 and 1 1 1 1, the recognition 
characteristics are applied to select data packets sent by one or the other of 
the computer systems. In steps 1115, 1116, 1117 and 1 1 18, in this 
embodiment time-stamps Tl , T2, T3 and T4 are applied to request and 
response data packets 390 and 395 at the end-node computer systems; that 
is, time-stamps Tl and T4 are applied at client computer system 300, and 
time-stamps T2 and T3 are applied at server computer system 395. Thus, in 
the present invention the time-stamps provide an accurate measure of when 
the data packets are transmitted and received by each of the computer 
systems in the computer network. Alternatively, in another embodiment time- 
stamps Tl, T2, T3 and T4 are applied at the layered service provider to the 
socket calls corresponding to request and response data packets 390 and 
395." (Fletcher, column 1 8, lines 28-44.) 

As is clearly evident, the cited text does not reference a processing time, and does 
not reference including such a processing time within a response from a target node to a 
source node," remark page 7 lines 13-page 8 lines 3, argument is not persuasive because 

Col. 23 lines 65-col. 24 lines 5 of Fletcher et al. clearly discloses that applying the time-stamp on 



the response data packet by the server computer system and the client computer system receiving 



Application/Control Number: 10/529,778 Page 4 

Art Unit: 2436 

the time-stamped response data packet. Fletcher et al. also teaches response data packet 395 
comprising time-stamp (on col. 14 lines 66-col. 15 lines 6 and col. 10 lines 42-46). Fletcher et al. 
further teaches applying time-stamps on the response data packet 395 and the time-stamps are 
used as the basis for generating performance statistics (on col. 10 lines 42-48, col. 14 lines 51-56, 
and col. 10 lines 59-62). On col. 9 lines 7-12 of Fletcher et al. also described that the response 
packet 295 is generated, by server computer system, based on the request data packet 290 from 
the requester (client computer system). Therefore the response data packet comprises/includes 
the time-stamp in response to the request data packet from the client computer system is taught 
by Fletcher et al. 

Regarding argument "Fletcher calculates this performance metric [query- 
response time] exactly to determine the proximity of one node to another" (Office 
action, page 5, lines 13-14). The applicant agrees with this statement, but specifically 
notes that Fletcher calculates this performance metric without including a measure of 
processing time in the response from the target node to the host node, as taught and 
claimed by the applicant. That is, Fletcher teaches an alternative scheme for 
calculating the query-response time that does not use a measure of processing time 
provided by the target node," remark page 8 lines 4-11, argument is not persuasive because the 
network/protocol latency is calculated and determined based on the time-stamps of each 
correlated data packets (see par. 18 lines 28-44). As explained above, col. 23 lines 65-col. 24 
lines 5 of Fletcher et al. clearly discloses that applying the time-stamp on the response data 
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packet by the server computer system and the client computer system receiving the time-stamped 
response data packet. 



Regarding argument: 

"In KSR Int'l. Co. v. Teleflex, Inc., the Supreme Court noted that the analysis 
supporting a rejection under 35 U.S.C. 103(a) should be made explicit, and that it is 
"important to identify a reason that would have prompted a person of ordinary skill in 
the relevant field to combine the [prior art] elements" in the manner claimed: 

"Often, it will be necessary ... to look to interrelated teachings of multiple patents; 
the effects of demands known to the design community or present in the 
marketplace; and the background knowledge possessed by a person having ordinary 
skill in the art, all in order to determine whether there was an apparent reason to 
combine the known elements in the fashion claimed by the patent at issue. To 
facilitate review, this analysis should be made explicit." KSR, 82 USPQ2d 1385 at 
1396 (emphasis added). 

Even if one of skill in the art were to combine Lundkvist and Fletcher to 
improve the accuracy of Lundkvists' determination of the query-response time, the 
combination will not lead to a combination in the fashion claimed by the applicant. 
This combination does not teach or suggest including a measure of processing time 
in a response from the target node," remark page 8 lines 12-27, argument is not persuasive 
because a sufficient reason to combine the references is identified and provided in the previous 
Office action (see for e.g. page5 lines 10-14). The claims are given a broad reasonable 
interpretation in light of the disclosure and also in the fashion claimed. 



Regarding argument "Fletcher discloses the use of four time stamps to accurately 
determine the query-response time. To arrive at the applicant's claimed invention from a 
combination of Lundkvist and Fletcher, one of skill in the art would have to disregard 
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Fletcher's teachings and use the alternative technique that is taught solely by the 

applicant,. . . given a combination of Lundkvist and Fletcher that provides an accurate 

remark page 9 lines 1-8, argument is not persuasive because Fletcher et al's four time-stamps are 

based on determination of the query-response time, there is no apparent reason to search for 

an alternative means for determining this query-response time; and, specifically, 

absent the applicant's disclosure, there is no apparent reason to add a measure of 

the response time in the response from the target node, as taught and claimed by the 

applicant. Accordingly, the applicant respectfully maintains that the rejection of claims 

1-21 under 35 U.S.C. 103(a) over Lundkvist in view of Fletcher is unwarranted, and 

should be withdrawn," remark page 8 lines 28-page 9 lines 8, argument is not persuasive because 

the reference Fletcher reads on the claims as claimed. To differentiate overcome the reference 

the applicant may amend the claims. The office provided a reasonable broad interpretation, to the 

claims, in light of the applicant's disclosure. 

Therefore the rejection(s) to claims 1-21 is/are maintained. 

Double Patenting 

4. The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. A nonstatutory obviousness-type double patenting rejection is 
appropriate where the conflicting claims are not identical, but at least one examined application 
claim is not patentably distinct from the reference claim(s) because the examined application 
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claim is either anticipated by, or would have been obvious over, the reference claim(s). See, e.g., 
In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 1 1 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In 
re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 F.2d 438, 164 
USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) may 
be used to overcome an actual or provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is shown to be commonly owned 
with this application, or claims an invention made as a result of activities undertaken within the 
scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 
3.73(b). 

5. Claims 1, 2, 3, 4, 6, 7, 9, 10, 11, 12 are provisionally rejected on the grounds of 
nonstatutory obviousness-type double patenting as being unpatentable over claims 1, 2, 3, 
4, 5, 8, 9, 11, 12, 13, 14 of copending Application No. 10529353 in view of Liao et al. USPN 
6717915 Bl. 

Although the conflicting claims are not identical they are not patentable distinct from 
each other because the instant application determines the proximity of one node to another by 
measuring the query-response time and the processing time. The copending application 
determines the proximity of one node to another by measuring a communication time. It would 
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be obvious to one of ordinary skill in the art at the time of the applicant's invention that the 
processing time and the query-response time is another way to express a communication time. 

The copending application fails to disclose including processing time in the response. 

However Liao et al. discloses including processing time in a response (see col. 1 lines 61- 
col. 2 lines 62 and figs. 1-4). 

Therefore it would have been obvious to one having ordinary skill in the art at the time of 
the invention was made to modify the teachings of Liao et al. within the system of the copending 
application to calculate performance proximity and enhance the network. 

This is a provisional obviousness-type double patenting rejection because the conflicting 
claims have not in fact been patented. 

Claim Rejections - 35 USC § 101 
6. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or 
any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

Claims (1-8) are rejected under 35 U.S.C. 101 based on Supreme Court precedent and 
recent Federal Circuit decisions, a 35 U.S.C § 101 process must (1) be tied to a particular 
machine or (2) transform underlying subject matter (such as an article or materials) to a different 
state or thing. In re Bilski et al, 88 USPQ 2d 1385 CAFC (2008); Diamond v. Diehr, 450 U.S. 
175, 184 (1981); Parker v. Flook, 437 U.S. 584, 588 n.9 (1978); Gottschalk v. Benson, 409 U.S. 
63, 70 (1972); Cochrane v. Deener, 94 U.S. 780,787-88 (1876). 

An example of a method claim that would not qualify as a statutory process would be a 
claim that recited purely mental steps. Thus, to qualify as a § 101 statutory process, the claim 
should positively recite the particular machine to which it is tied, for example by identifying the 
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apparatus that accomplishes the method steps, or positively recite the subject matter that is being 
transformed, for example by identifying the material that is being changed to a different state. 

Here, applicant's method steps are not tied to a particular machine and do not perform a 
transformation. Thus, the claims are non-statutory. 

The mere recitation of the machine in the preamble with an absence of a machine in the 
body of the claim fails to make the claim statutory under 35 USC 101 . Note the Board of Patent 
Appeals Informative Opinion Ex parte Langemyer et al. 

Claim Rejections - 35 USC §103 

7. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such thai the subject mallei' as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

8. Claims 1-21 are rejected under 35 U.S.C. 103(a) as being unpatentable over 

US 20030184431 (Lundkvist) in view of US 6363477 (Fletcher) and in view of US 6088450 
(Davis). 

As to claim 1, (Original) Lundkvist discloses a method of determining proximity of a 
target node to a source node, comprising: 

communicating a query from the source node to the target node (Lundkvist page 3, 
paragraph 31), 

communicating a response from the target node to the source node (Lundkvist page 3, 
paragraph 32), 
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receiving the response at the source node (Lundkvist page 3, paragraph 32), 
determining a measure of query-response time between communicating the query and 
receiving the response (Lundkvist page 3, paragraph 32). Lundkvist does not explicitly teach the 
response from the target node including a measure of processing time required to generate the 
response based on the query, and determining the proximity of the target node based on a 
communication time that depends upon a difference between the measure of query-response time 
and the measure of processing time. 

However, Fletcher discloses the response from the target node including a measure of 
processing time/time-stamps required to generate the response based on the query (Fletcher 
column 18, lines 28-63 and claim 8), and determining the proximity of the target node based on 
a communication time that depends upon a difference between the measure of query-response 
time and the measure of processing time (Fletcher column 18, lines 28-63, figs. 8-11 and claim 
9). 

It would be obvious to one of ordinary skill in the art at the time of the applicant's 
invention to combine Lundkvist and Fletcher because Lundkvist does not specifically calculate 
the query-response time without subtracting the processing time to get the true network latency 
time but, Fletcher calculates this performance metric exactly to determine the proximity of one 
node to another node (Fletcher column 18, lines 57-62). 

As to claim 2, (Original) Lundkvist discloses the method of claim 1, wherein the query 
and response correspond to at least a portion of a cryptographic key-exchange protocol 
(Lundkvist page 3, paragraphs 29, 31, and 32). 
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As to claim 3, (Original) Lundkvist discloses the method of claim 2, wherein the key- 
exchange protocol corresponds to a Needham-Schroeder key-exchange protocol (Lundkvist page 
3, paragraph 29: a symmetric key encryption which is a type of Needham-Schroeder protocol). 

As to claim 4, (Original) Lundkvist discloses the method of claim 1, wherein the query 
and response correspond to at least a portion of an OCPS protocol (Lundkvist page 3, paragraphs 
29-34: teaches an authentication stage, a key exchange stage, a key generation stage, and a data 
transmission stage of the OCPS protocol). 

As to claim 5, (Original) Lundkvist discloses the method of claim 1, wherein the measure 
of processing time at the target node is predefined (Lundkvist page 4, paragraph 0041). 

As to claim 6, (Original) Lundkvist discloses the method of claim 1, wherein 
determining the proximity includes comparing the communication time to a threshold value that 
distinguishes between local and remote nodes (Lundkvist page 4, paragraph 0042 and paragraph 
0049). 

As to claim 7, (Original) Lundkvist discloses the method of claim 1 , further including 
restricting communications with the target node based on the proximity (Lundkvist page 2, 
paragraph 0018). 

As to claim 8, (Original) Lundkvist discloses the method of claim 1, wherein the 
response is cryptographically signed by the target node (Lundkvist page 3, paragraph 0034). 

As to claims 9-21, claims 9-21 encompass the same scope of the invention as those of 
claims 1-8 with the additions of a target "a communication device", a target "a processor", a 
source "a communication device", and a source "a processor" (Lundkvist page 4, paragraph 
0051). 
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Conclusion 

9. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ELENI A. SHIFERAW whose telephone number is (571)272- 
3867. The examiner can normally be reached on Mon-Fri 8:00am-5:00pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Nasser R. Moazzami can be reached on (571) 272-4195. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Eleni A Shiferaw/ 
Examiner, Art Unit 2436 



